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Entering into bankruptcy has significant personal impacts – with the loss of divisible assets being the 
most immediate and well-understood impact. However, there is also the potential for bankruptcy 
(and often also other personal insolvency administrations) to have an adverse impact on a person’s 
ability to engage in employment and business. Where such impacts eventuate, it is likely that the 
‘fresh start’, one of the main objects of bankruptcy,1 will be difficult to achieve.  
This potential for employment and business restrictions to derail the fresh start of bankruptcy is not 
one that has been explored in any depth, and so we have undertaken some initial research to 
identify the ways in which bankruptcy impacts on employment and business opportunities, and the 
policy rationale for facilitating such restrictions.2  
Although we have not undertaken a comprehensive survey, we have found that employment and 
business restrictions on persons who are, or have been bankrupt, apply across many fields of 
endeavour and lack consistency. Further, it is often difficult to identify a detailed policy rationale for 
the existence of restrictions. For the most part, these restrictions are found, not in the Bankruptcy 
Act 1966 (Cth), but in industry specific legislation, regulation and professional rules at 
Commonwealth, State or Territory level. There is not, to our knowledge, a single source or document 
that identifies all of the occupational restrictions imposed on persons who are, or have been, 
bankrupt, and this can make it difficult for people facing insolvency to make decisions about their 
options.  
We have identified employment and business restrictions as falling into two main categories: 
 The first type of restriction is one that provides that bankruptcy is a mandatory bar to 
participation in that occupation. That is, if a person is, or has been bankrupt within the 
relevant time frame, they cannot participate in that occupation. Some examples here 
include Bankruptcy Trustees (Cth), Members of Parliament (Cth), and, in at least one 
jurisdiction, Justices of the Peace, second-hand vehicle dealers, and security agents.  
 The second type of restriction provides that bankruptcy may be a ground for restriction on 
participation. In some examples, bankruptcy is a bar unless the person is able to convince a 
decision maker that the bar should be relaxed in their individual case. Builders in 
Queensland and conveyancers in NSW are two examples of this approach.  In other 
examples, bankruptcy is one of a number of matters that can be taken into account in 
determining whether the person is eligible to participate, for example, where a ‘fit and 
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proper person’ test is used. The regulation of taxation agents is one example of this 
approach.  
 
There is considerable inconsistency across different occupations as to the length of time a 
bankruptcy is relevant, and as to whether any other insolvency administrations (eg, debt agreements 
or personal insolvency agreements) are also equally relevant, and the scope of the grounds for any 
discretion in the decision maker. There is also a lack of consistency even within a particular 
occupation. For example, for some building occupations, the time period for which a previous 
bankruptcy is relevant is three years in NSW, five years in Queensland, and two years in South 
Australia.  
 
In our research, we also found other ways that bankruptcy can have an adverse effect on 
employment and business opportunities. First, some occupations have notification requirements, 
where a person is obliged to tell their employer of a bankruptcy; the consequences of such 
disclosure are not known. Second, under the Bankruptcy Act, persons who are bankrupt are also 
required to disclose their bankruptcy status in certain circumstances; this is likely to have an adverse 
impact on the carrying on of, or setting up of, business. Third, through the National Personal 
Insolvency Index (NPII) , anyone – including a current or prospective employer or business partner – 
can discover whether someone has ever been in an insolvency administration, and there is no 
restriction on the use of that information. Fourth, individual employer policies can impose 
restrictions on entry to persons who are, or have been bankrupt. And finally, there is no prohibition 
of using bankruptcy status to discriminate against a current or potential employee or business 
partner.  
 
It might be argued that these restrictions and impacts are appropriate; that bankruptcy should be a 
permitted ground for restrictions and discrimination because a person who has entered bankruptcy 
is less likely to be responsible or reliable, or is more likely to engage in fraud or theft. However, the 
empirical evidence that we have examined does not support the attribution of such negative 
characteristics to all persons who are or have been bankrupt. It might be that there is a stronger 
policy argument for restrictions in the context of particular high trust occupations, or where 
licensing is required. However, even then, we argue that attention needs to be given to developing a 
sound, evidence-based, and consistent policy rationale for any employment and business restrictions 
on persons who are, or have been bankrupt, rather than relying on public perceptions of the 
characteristics of persons who have become bankrupt.  
 
The Commonwealth Government has recently announced an intention to decrease the minimum 
bankruptcy period from three years to one year, and is currently consulting on how that could be 
implemented.3 Given that many employment and business restrictions apply only when the person is 
an undischarged bankrupt, such a change would be a significant improvement.4 However, other 
changes also need to be considered. An Australia-wide policy review should be implemented to 
determine the circumstances in which there is a genuine policy justification for imposing 
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employment or business restrictions on bankrupts or former bankrupts; with the occupational laws 
then amended in light of those findings. Further, consideration should be given to the merits of 
amending the permanent, public nature of the NPII and to prohibition discrimination (at least in 
employment) on the grounds of bankruptcy or other personal insolvency administrations. Attention 
to these issues would better promote the fresh start objective of the bankruptcy system, as well as 
its wider rehabilitative effect.  
 
However, consideration of these issues needs to take place as part of a broader review of personal 
and corporate insolvency laws. The piecemeal approach to amending insolvency laws of late is 
insufficient, and a Harmer-like review is needed to ensure that our insolvency laws are, in all 
respects, fit for the future. 
 
